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The “party” in celebration of the advisory opinion passed by the International Court of Justice (ICJ) regarding the Barrier being constructed by Israel has begun—a “party” that the Israeli prime minister has leaned on the American administration to spoil. The celebrations have been accompanied by a mixture of European apprehension, American-Israeli derision of international legitimacy and law, an Arab desire to proceed cautiously in developing the mechanisms for implementing the advisory opinion, and hopefulness by the Secretariat that it does not get dragged against its will into becoming a mere instrument for executing the ICJ rulings. 
Whether in celebration or mourning, international legitimacy again finds itself at the forefront and at odds with the prerogatives of the war on terror. The significance of the advisory opinion goes well beyond the Barrier. Whether the opinion is legally binding is not important. United Nations Resolution 242, after all, is non-binding because it was not passed under Chapter Seven of the United Nations Charter, and yet it continues to serve as the basis for a peaceful resolution to the Arab-Israeli conflict. What counts is that the ICJ has passed a formal legal opinion relating to the Barrier and the obligations of Israel and other states under International Law. 
There are some who thus fear the celebrations and others who are intent on targeting the ICJ and its advisory opinion.
Construction of the Barrier—which has adversely affected Palestinians by causing further confiscations of their occupied lands and destruction of their homes, deprivation from their sources of livelihood, and lack of access by their children to schools—is “illegal” according to the opinion of the ICJ. The construction of the Barrier is an “occupation” and an “illegal” act constituting a “violation” of Israel’s obligations as an Occupying Power, obligations clearly delineated in the Fourth Geneva Convention.
The advisory opinion of the ICJ is that Israel has “the obligation to cease forthwith the works of construction of the wall being built by it in the Occupied Palestinian Territory, including in and around East Jerusalem” and must proceed with “dismantling forthwith of those parts of that structure situated within the Occupied Palestinian Territory, including in and around East Jerusalem.”
The opinion of the ICJ is that the terms of the Fourth Geneva Convention apply to the Palestinian territories by virtue of their status as “occupied territories.” The opinion thus invalidates the Israeli contention, one that is supported by the administration of George W. Bush, that these territories are “contested territories.”
The ICJ opinion also states that the contracting parties to the Fourth Geneva Convention “undertake to respect and to ensure respect for the present Convention in all circumstances” and that “the Court will now consider the legal consequences of the internationally wrongful acts flowing from Israel’s construction of the wall as regards other States.”
This implies that the ICJ has expanded the scope of parties responsible for violations and adherence to legal obligations to include states other than Israel; namely, the United States and European nations.
The ICJ opinion also holds that all states are under an obligation “not to recognize the illegal situation resulting from the construction of the wall ... and not to render aid or assistance in maintaining the situation created by such construction” and should see to it that “any impediment, resulting from the construction of the wall, to the exercise by the Palestinian people of its right to self-determination is brought to an end” and that Israel should make “reparation.”
The ICJ is one of six United Nations bodies: General Assembly, Security Council, Secretariat, Economic and Social Council, Trusteeship Council, and International Court of Justice.
The ICJ is of the opinion that the General Assembly and the Security Council “should consider what further action is required to bring to an end the illegal situation resulting from the construction of the wall and the associated régime, taking due account of the present Advisory Opinion.”
The Secretariat has in the past assumed various roles depending on the inclinations and person of the Secretary General. In principle, the Secretariat is an executive body in charge of implementing the decisions of United Nations member states.
The Security Council has in recent years been the “master” of the United Nations. This led the former Secretary General Butros Butros Ghali to form the mistaken notion that his role as Secretary General was one of “subservience” to the Security Council.
However, the Charter of the United Nations did not intend for the Secretary General, who presides over a General Assembly representing all UN member states, to be in a position of “subservience” to a Security Council consisting of only 15 member states. The Charter gave the Security Council the prerogatives to maintain international peace and security, take decisive measures, and pass binding resolutions. But it did not preclude the General Assembly from a decision-making role when it designated the Secretariat as an executive body in charge of executing United Nations resolutions.
The Charter did not create the ICJ for its rulings and opinions to be taken lightly. Rather, the Charter intended for the ICJ to represent the collective conscience of all member states. More importantly, the primary mission of the ICJ is to preserve International Law, International Humanitarian Law, and international legitimacy far from political partisanship.
The Secretariat possesses a certain degree of autonomy, according to the Charter. The primary obligations of the Secretary General pertain to his ethical responsibilities and “moral authority.” The Secretary General cannot be denied the prerogative to present initiatives, and he is obliged under the Charter to call on the Security Council to convene should member states fail to do so when international security and peace are in jeopardy. But the office of the Secretary General should not be used to further the latter’s own historical legacy at the expense of the positions of the majority of member states.
Havier Perez De Cuelar considered the General Assembly the most important vehicle in enacting his positions because it was the body that best reflected the positions of the majority of member states.
In contrast to De Cuelar, Kofi Annan views the General Assembly mainly as a platform. His position is akin to Butros Butros Ghali's notion of the “subservience” of the Secretary General to the Security Council. Annan the “navigator” is ever-insistent on promoting International Law and the necessity of exposing its breaches and violations—as ineffective as his insistence might be. He is undoubtedly ambitious, politically savvy, and fully aware of the role of the United States as the only remaining superpower. But he will also not risk challenging the opinions of the ICJ. He will, therefore, “navigate” in typical Annan fashion.
The ruling due to be passed by the General Assembly calls on Kofi Annan to “establish a registry of damage” caused by the construction of the Barrier—a minimum expectation even if it might not be easily attainable. What Israel is doing to the United Nations Relief and Works Agency for Palestine Refugees (UNRWA)—a United Nations agency—should suffice to evoke Annan's anger and objections. Every so often, Annan releases statements through his spokesperson or his special envoy Terje Larsen denouncing violations of International Humanitarian Law and International Law committed by Israel. Whether genuine or contrived,  his positions fail to win the kind of support that is now being rightfully bestowed upon him in pressuring the Sudanese government to end its violations of International Humanitarian Law in Darfur.
The positions of the new American ambassador to the United Nations reflect an even deeper double-standard. Upon assuming his duties, John Danforth was quick to stress the importance of imposing sanctions on the Sudanese government if it failed to live up to its commitments to disarm the Janjaweed militia, bring an end to the massacres, rape, and ethnic cleansing taking place in Darfur, and abide by International Humanitarian Law. Danforth’s position is the right one. It would be intolerable to remain silent in the face of the humanitarian disaster in Darfur and the violations of human rights and International Humanitarian Law without the imposition of punishment or penalty. Therefore, regardless of bilateral considerations with the Sudan, pressures on the Sudanese government to take seriously its commitments under International Humanitarian Law would indeed be welcomed.
However, when it came to the opinion of the ICJ, the US ambassador was in no shortage of excuses for circumventing International Law. He said that the opinion of the ICJ was unbalanced and did not serve the cause of peace in the Middle East.
Even worse is Danforth’s statement that “the decision of the International Court of Justice hangs on an interpretation of Article 51 of the UN Charter, which is just flatly wrong.” Article 51 relates to the right of self-defense, and the opinion of the ICJ states in Paragraph 139 that Article 51 of the UN Charter “recognizes the existence of an inherent right of self-defense in the case of armed attack by one State against another State. However, Israel does not claim that the attacks against it are imputable to a foreign State.”
The ICJ goes on to state:
The Court also notes that Israel exercises control in the Occupied Palestinian Territory and that, as Israel itself states, the threat which it regards as justifying the construction of the wall originates within, and not outside, that territory. The situation is thus different from that contemplated by Security Council resolutions 1368 (2001) and 1373 (2001), and therefore Israel could not in any event invoke those resolutions in support of its claim to be exercising a right of self-defense.
 
Consequently, the Court concludes that Article 51 of the Charter has no relevance in this case.
Danforth’s opinion is contrary to that of the ICJ:
According to the Court, there is a right of self-defense if there is an attack of one state against another state, but of course in the world we live in today it’s not so much the threat of a state attacking another state, it’s the threat of individuals or groups or non-state entities conducting the attacks. To so limit and plainly rewrite the plain meaning of Article 51 really would be a remarkable and rather difficult precedent for most countries to live with.
The opinion of the US ambassador is that the Barrier is a security measure necessitated by the threat of terrorism and by Israel’s right to self-defense in that regard.
With this the American ambassador ignores the legal arguments at the root of the ICJ opinion—among them the argument that Israel is an occupying state and its construction of the Barrier is a violation of International Law and of the terms of the Fourth Geneva Convention. Even worse is that the American ambassador shuns international legitimacy and shirks the responsibilities and commitments of the United States—a contracting party to the Fourth Geneva Convention—while he turns a blind eye to violations of International Humanitarian Law perpetrated in the name of fighting terrorism.
The spokesperson for the State Department, Richard Boucher, was emphatic in asserting that the advisory opinion of the ICJ is “not legally binding.” He said that “the International Court of Justice rulings are international law, and this piece of international law is not binding.”
Additionally, the opinion of the US administration according to Boucher is that the request for an advisory opinion from the ICJ—and the subsequent passing of such an opinion—“could impede efforts to achieve progress towards a negotiated settlement between Israelis and Palestinians” and might even complicate the political process because it “could distract from the political work at hand.”
Despite international objections and “displeasure” from the American administration, Israeli construction of the Barrier does not distract from the political work at hand nor complicates the political process. The view that the advisory opinion of the ICJ would impede efforts toward a negotiated settlement reflects a sad and strange logic indeed. The position of the US administration favoring Israeli violations of International Law and International Humanitarian Law is as harmful to the United States as it is to Palestinian civilians who continue daily to pay the price for the positions of the American administration. 
The advisory opinion of the ICJ might only be a “moral” accomplishment. The negotiations for the two-state solution that Boucher speaks of—not to mention progress with the Road Map—are at a standstill because of Israeli evasions. The only items currently on the table are the Israeli prime minister Ariel Sharon’s Gaza disengagement plan and the continued construction of the Barrier in the Palestinian Occupied Territories.
Some high-ranking United Nations officials see the Sharon initiative as a historic opportunity because it involves the dismantling of settlements in the Gaza Strip and ending of occupation there. Those same officials see that a similar withdrawal will take place in the West Bank and will in effect be an implementation of what are known as the “Clinton Parameters”—a withdrawal from the West Bank that would keep the major settlements in tact. And the Barrier—albeit with a modified route—would constitute the de facto borders of the new Palestinian state, the closest possible to the 1967 borders.
These officials are also resigned to another de facto situation: that Ariel Sharon will not agree to any concessions or compromises regarding Jerusalem. 
A high-ranking official and advisor to Kofi Annan says: “I have to be practical ... to negotiate deals. The end station is the Road Map. I am traveling on that Road.”
His opinion is that Kofi Annan wears three hats: “the hat of a secular pope, the hat of a political prince, and the hat of a corporate head.” He thus “represents legality and international legitimacy, but he is also a political prince who has to resolve conflicts.”
There are many who wear the hats of conflict resolvers, expert negotiators, ever-compromising pragmatists, and acquiescers content with merely reminding Israel of her legal obligations and begging her to stop her violations of International Humanitarian Law.
One hopes that the Secretary General would wear the hat of “secular pope” rather than that of “political prince” or “corporate head.” International Law and international legitimacy are in dire need of someone who has the courage to defend them.
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